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Memorandum 

To:  Hopkinton Planning Board  

From: Margaret L. Hogan, Esq, Solicitor 

Re:  The Issue of Vesting and the Appropriate Zoning Ordinance for Review of Skunk Hill 

Date: July 26, 2021- UPDATED August 31, 2021 

Many opinions have been proffered to this Board concerning “vested rights” and the Applicant’s 

rights to proceed or not. I offer you the following information: 

The issue of vesting is referenced in both the Rhode Island Zoning Enabling Act of 1991 (R.I. 

Gen Laws, §45-24, et seq.) and the Rhode Island Land Development and Subdivision Review 

Enabling Act of 1992 (Development Review Act)  (R.I. Gen Laws §45-23 et seq.), as well as the 

Hopkinton Zoning Ordinance and the Hopkinton Land Development and Subdivision 

Regulations.   Each of these are set forth hereinafter.   Please note that these are separate 

statutes dealing with separate vesting matters:  One deals with vesting for zoning ordinances 

and the other deals with vesting for the land development and subdivision regulations.    

I. Pertinent State Statutes and Local Ordinance & Regulations  

1. R.I. Zoning Enabling Act 

§ 45-24-44. General provisions – Creation of vested rights. 
(a) A zoning ordinance provides protection for the consideration of applications for 

development that are substantially complete and have been submitted for approval to the 

appropriate review agency in the city or town prior to enactment of the new zoning 

ordinance or amendment.(Emphasis and underlining added) 

(b) Zoning ordinances or other land development ordinances or regulations specify the 

minimum requirements for a development application to be substantially complete for the 

purposes of this section. 

(c) Any application considered by a city or town under the protection of this section shall be 

reviewed according to the regulations applicable in the zoning ordinance in force at the time the 

application was submitted. 

(d) If an application for development under the provisions of this section is approved, reasonable 

time limits shall be set within which development of the property must begin and within which 

development must be substantially completed. 

 

History of Section. 

(P.L. 1991, ch. 307, § 1.) 



2 
 

 

 

2. Hopkinton Zoning Ordinance 

 Section 12. - Substantially complete applications/creation of vested rights. 

Applications for development that are substantially complete and have been submitted for 

approval to the appropriate agency in the town prior to the enactment of this ordinance or 

any amendment hereto shall be reviewed according to the regulations applicable in the 

zoning ordinance in force at the time the application was submitted. 

For a development application to be deemed substantially complete for purposes of this 

section, it shall have been submitted with all required data and/or evidence required by 

the applicable ordinance provisions or regulations or have been granted a waiver from 

furnishing said data and/or evidence by the official, agency or board with authority to do 

so. 

If an application falling within this section is approved, development must begin within six (6) 

months of said approval and be substantially completed within twelve (12) months after the 

commencement of such development. 

(Ch. 134, § 12, 12-19-94) 

3. Development Review Act 

§ 45-23-40. General provisions – Major land development and major subdivision – Master 

plan.  (In pertinent part) 

(g)Vesting. 

(1) The approved master plan is vested for a period of two (2) years, with the right to extend for 

two (2), one-year extensions upon written request by the applicant, who must appear before the 

planning board for the annual review. Thereafter, vesting may be extended for a longer period, 

for good cause shown, if requested by the applicant, in writing, and approved by the planning 

board. Master plan vesting includes the zoning requirements, conceptual layout, and all 

conditions shown on the approved master plan drawings and supporting materials. 

(2) The initial four-year (4) vesting for the approved master plan constitutes the vested rights for 

the development as required in § 45-24-44 
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Town of Hopkinton Land Development & Subdivision Regulations  

1.6.4 Vested Rights Guidelines  

Vesting is triggered by the issuance of a “Certificate of Completeness” by the Town Planner.  

12 ARTICLE I – AUTHORITY AND INTENT  

A. Pre-application meetings and concept review DO NOT require formal action of the Planning 

Board. Furthermore, Pre-application discussions are intended for the guidance of the applicant 

when a project is in its formative stages. Submissions in accordance with the Checklist for Pre-

application Meetings and Concept Review do not constitute an application for Planning Board 

approval. Therefore, vested rights are not triggered by Pre-application and concept review.  

B. An applicant for a Minor Land Development Plan project or Minor Subdivision shall have 

rights vested in accordance with all local regulations in effect when the Town Planner certifies 

that a Preliminary Plan application is complete.  

C. An applicant for a Major Land Development Plan project or Major Subdivision shall have 

rights vested in accordance with all local regulations in effect when the Town Planner certifies 

that a Master Plan application is complete. 

II.  ANALYSIS 

By the clear terms of the Zoning Enabling Act, §45-24-44 (a), the local zoning ordinance  

provides protection for the consideration of applications for development that are substantially 

complete and have been submitted for approval to the appropriate review agency in the city or 

town prior to enactment of the new zoning ordinance or amendment.    

Subsection (b) of §45-24-44 provides that the local zoning ordinances or other land development 

ordinances or regulations specify the minimum requirements for a development application to be 

substantially complete for the purposes of this section.  Therefore in order to determine under 

which zoning ordinance the Planning Board should evaluate this application, we turn to the 

Hopkinton Zoning Ordinance.   

The plain language of Section 12 the Hopkinton zoning ordinance provides that application 

that are substantially complete and have been submitted for approval to the appropriate agency, 

prior to the enactment of any amendment to the zoning ordinance shall be reviewed according 

to the regulations applicable in the zoning ordinance at the time the application was 

submitted.  

Unlike the Hopkinton subdivision regulations, there is no requirement that an application be 

“certified” as complete in order to secure the protections of proceeding under the zoning 

ordinance in effect at the time the application was  submitted. Indeed,  Section 12 provides that 

in order to determine of the application is substantially complete for purposes of proceeding 
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under an existing zoning ordinance, it shall have been submitted with all required data and 

evidence required by the applicable ordinance or regulations.   

This language does not require any particular certification by the Planner or any town official 

to determine that the application is substantially complete for purposes of proceeding under an 

existing zoning ordinance.  Contrast this with zoning ordinances that state with more 

specificity how an application achieves vested rights.  See below.  

Charlestown Zoning Ordinance Section 218-4:  Vested rights.  

Vested rights shall relate to the review of an application should the zoning ordinance change 

before the review process has been completed.  Applications for development that are 

submitted and have been deemed complete before the enactment of this Ordinance shall have 

vested rights to proceed with the application process according to the regulations applicable of 

the Zoning Ordinance in force at the time the application was submitted and deemed complete. 

Projects for which a currently valid building permit is in effect shall have vested right to 

proceed and comply with the Zoning Ordinance in force under which the permit was issued.  

Article 11, Section 1100 of the Town of South Kingstown’s Zoning Ordinance provides:  

Substantial completeness defined:  Any application for development under this ordinance, 

including an application for a building permit, special use permit, variance, land development 

project, subdivision or development plan review, shall be deemed substantially complete 

when all required documents, including plans. together with the required fees, are 

received by the official designated to receive such applications.  Required documents shall 

include only those documents specified by this ordinance subdivision and land development 

regulations, or other applicable ordinance or code, or by rules adopted and published by the 

permitting authority prior to the time the application is filed.  

Town of Exeter 

Article I, Section 1.3.H. General provisions; creation of vested rights.  An application shall be 

vested and an application shall be deemed substantially complete for the purposes of this 

section as follows: 

A. Development not requiring planning board or zoning board approval. Where planning board 

or zoning board approval is not required, an applicant is vested when the building official 

certifies that the application (for a building permit) is complete. The applicant is vested under 

the zoning ordinance and regulations in effect at the time of certification, not the date of the 

application. 

B. Development requiring planning board approval. Where only planning board approval is 

required for development, an application is vested on the date that the application is certified 

complete by the administrative officer (Pre-application is not a vesting stage of review). The 

application is vested under the zoning ordinance and regulations in effect at the time of 

certification, not the date of the application. 
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C. Development requiring zoning board approval. Where only zoning board approval is 

required, an application is vested when the application is certified complete by the zoning 

inspector. The applicant is vested under the zoning ordinance and regulations in effect at the 

time of certification, not the date of the application. 

D. Development requiring both planning board and zoning board approval. Where both 

planning board and zoning board approval is required for development, an application is vested 

on the date that the application is certified complete by the administrative officer (pre-

application submissions are not a vesting stage of review). The application is vested under the 

zoning ordinance and regulations in effect at the time of the certification, not the date of the 

application. 

E. Failure to initiate construction. Failure to initiate substantial construction of the property, 

prior to the time limit established at approval, shall render an approval null and void. Any 

development of the property proposed after the lapse of the time limit established at approval 

(or by applicable state law), shall require a resubmission of development plans by the applicant 

subject to the regulations in effect at the time of resubmission and certification of 

completeness, as defined within this section. 

F. Applications remain vested under the ordinance and regulations at the time of certification 

of completeness by the appropriate authority as defined in this section. If an application seeks 

to create vested rights under a newly adopted or changed ordinance or regulation, the applicant 

shall request in writing to withdraw the previous submission and submit a new application, 

with all required supporting data, to the appropriate reviewing authority. The newly submitted 

application shall be vested according to this section. 

G. Substantially complete defined. For the purposes of this section, "substantially complete" 

shall mean that any application shall have been deemed such by the local official designated to 

receive such applications, as specified elsewhere in this chapter, and that all required forms, 

plans, signatures, fees and supporting documentation and other required information has been 

received by the official designated to receive such applications. Failure to submit the required 

information in the proper form, as determined by the designated local official, shall render the 

submission null and void to any rights afforded through this section. 

H. Substantial construction defined. For the purposes of this section substantial construction 

shall mean initial work conducted or completed including but not limited to, roadway and 

stormwater infrastructure, foundations and structures. 
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Town of Westerly   Zoning Ordinance Section 260-31 

A. Vested rights. An applicant shall have a vested right to have a development application 

reviewed and approved in accordance with the provisions of the Zoning Ordinance in effect at 

the time that the application for development was submitted if the application meets all of the 

submittal requirements of the Zoning Ordinance under which it was submitted or was accepted 

as substantially complete by the Board to which it was submitted. 

B. Time limits for development. The vested rights created by this section shall terminate unless 

construction of the project shall begin within nine months of the date of final approval and shall 

be substantially completed within two years of the commencement date of construction; 

provided, however, that these time periods shall not include time taken for the issuance of 

required state permits or approvals when evidence exists demonstrating that applications for such 

permits and/or approvals have been timely made and are pending. 

RECOMMENDATION 

While the Hopkinton Town Planner’s certification of completeness is required to ascertain 

vesting under the subdivision regulations, there is no such requirement for vesting under the 

zoning ordinance.1  In order for the Planning Board to determine whether the Skunk Hill 

application was submitted with all required data and evidence for vesting under the zoning 

ordinance, the Planning Board could conduct an independent analysis of the application and 

the submission criteria.  Or, it could decide to rely upon the certification of completeness that 

was issued on April 29, 2021 by the Town Planner.    

Please note, that according to the Planner, the last item for this application was submitted 

during the day on April 19, 2021, prior to the Town Council’s recent changes to the PSES 

ordinance. As such, according to the Planner’s certification, all required data and evidence 

required by the applicable regulations were submitted prior to the zone change.  

It must be noted, however, that the primary document by which the Skunk Hill application 

will be reviewed is the zone change ordinance adopted by the Town Council in June 2019, 

and later amended in January 2020.   

To the extent that a particular issue is not addressed therein, it is my opinion that  the next 

governing document would be the 2019 PSES ordinance.  And, to the extent there might still 

be an issue left unaddressed, the Board should refer to the general zoning ordinance and land 

development regulations.  

 

                                                           
1 There were no changes to the subdivision regulations during the pendency of the application.  
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Impact of Eric Bibler et al v Town of Hopkinton, WC 2020-0227  

Since the Board’s last meeting on August 4, 2021, we have received a copy of the transcript of 

the proceedings where the case was dismissed by the RI Superior Court, as well as a copy of 

the written order that was issued. 

It is critical to the current proceedings for everyone to understand that the court decision, 

dismissing the case, is binding upon the parties, unless and until the RI Supreme Court 

overrules the Superior Court.  

That means that the zone change issued by the Town Council stands, in every respect.  In 

that matter the Town Council made very specific findings in regard to consistency with the 

comprehensive plan. While many, perhaps including Planning Board members, have 

questioned the authority of the Town Council to undertake such findings, the Court has upheld 

this action.   

 

 


